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INTRODUCTION

Whilst we have a collaboration with the accounting and tax professional bodies to
produce the “2002 Budget Commentary and Tax Information”, this Tax Update, prepared
solely by our professionals, will be a useful complement covering other tax developments
over the past year.

The Update captures a wide spectrum of tax changes and developments including
reports on selected tax cases.  Legislative changes on indirect taxes and those pertaining
to Labuan, our growing financial centre, are also included.

This publication is intended for general information of clients and associates.
Accordingly, we recommend that readers consult us at any of our offices shown on the
back cover before acting on any material contained herein.
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1st October, 2001

Our Mission –
 “To help our clients and

our people excel.”

Deloitte KassimChan Tax Services Sdn Bhd and Deloitte Touche Tohmatsu Tax Services Sdn Bhd are member
firms of Tohmatsu, one of the world’s leading professional service firms, delivering world-class assurance and
advisory, tax services through its national practices.  Over 90,000 people in over 130 countries serve almost
one-fifth of the companies as well as large national enterprises, public institutions, and successful fast-growing
companies.  Our experienced professional strive to deliver seamless, consistent services wherever our clients
operate.
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INCOME TAX

1. Exemption of Income from Export of Qualifying Services

Pursuant to the Income Tax (Exemption)(No.2) Order 2001, a person resident in
Malaysia is exempted from payment of income tax in respect of 10% of the value of
increased exports of qualifying services provided from Malaysia to foreign clients.

The amount of income to be exempted is restricted to 70% of the statutory income for
a year of assessment and the balance of statutory income will be taxed at the
prevailing rate.  Any unutilised amount of exempted income will be carried forward for
set-off in future years until it is fully utilised.  The exempt account arising is available
for two-tier distribution of tax-free dividend.

Qualifying services specified in the schedule to the Order are :-

• Legal • Building management
• Accounting • Plantation management
• Architecture • Private healthcare
• Marketing • Private education
• Business consultancy • Publishing services
• Office services
• Construction management

• Information technology and
communication services (ICT)

For purposes of this Order :-

“Foreign client” means a company, a partnership, an organisation or a co-operative
society which is incorporated or registered outside Malaysia or an individual who is a
non-Malaysian citizen and does not hold a Malaysian work permit or an individual who
is a non-resident Malaysian citizen living abroad;

“Qualifying services” means services as mentioned above which are provided to
foreign clients, from Malaysia, and in relation to the provision of private health care and
private education, the services to be provided either in Malaysia, or provided from
Malaysia;

“Value of increased exports” means the difference of the value of the qualifying
services exported in the basis period and that of the immediate preceding basis period.

This Order came into operation on 1st January, 1998.  However, for publishing services
and ICT, the Order has effect from year of assessment 2001.
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2. Exemption of Income Derived from Promoting Conferences

Tax exemption is given under the Income Tax (Exemption)(No. 53) Order 2000 to a
conference promoter resident in Malaysia in respect of the statutory income derived
from organising conferences held in Malaysia if the total number of foreign participants
is 500 or more in the basis period for the year of assessment.  Separate accounts for
the income derived from organising conferences held in Malaysia are to be
maintained.

For purposes of this Order :-

“statutory income derived from organising conferences held in Malaysia” means fees
and other payments received by a company, an association or an organisation in
performing its duties as a conference promoter less allowable expenses for tax
purposes and capital allowances, if any;

“conference promoter” means a company incorporated under the Companies Act,
1965, or an association or organisation registered under the Societies Act, 1966
performing the duties of promoting and organising conferences including the arranging
of accommodation, tours and sightseeing for foreign participants;

“foreign participants” means individuals who are non-Malaysian citizens participating in
conferences held in Malaysia, but does not include individuals who are non-Malaysian
citizens who reside in Malaysia.

For a company, the amount of income exempted is available for a two-tier distribution
of tax-free dividend.

This Order is effective from year of assessment 1997.

3. Exemption of Income Derived from International Car or Motorcycle
Races

Under the Income Tax (Exemption)(No. 54) Order 2000, the following income is
exempted from income tax :-

a. Gross income earned by the driver of a racing car or motorcycle from competing in
races of international standard held in Malaysia; and

b. 50% of the statutory income derived by a promoter of car or motorcycle races from
the organisation of races of international standard held in Malaysia.
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For purposes of this Order :-

“promoter of car or motorcycle races” means a company incorporated under the
Companies Act, 1965, or an association or organisation registered under the Societies
Act, 1966;

“races of international standard” means any car or motorcycle races recognised by the
Federation De L Automobile (FIA) and the Federation International De Motorcyclisme
(FIM).

The promoter of car or motorcycle races are required to maintain separate accounts
for the income from the organisation of such races in Malaysia.  The income exempted
is available for two-tier distribution of tax-free dividend.

This Order is effective from year of assessment 1999.

4. Exemption of Income Derived from Cultural or Arts Show,
Exhibition, Festival or Conference or Games or Sports Approved by
the Minister

Under the Income Tax (Exemption)(No. 55) Order 2000, the following income is
exempted from income tax :-

a. Gross income derived by a foreign national from participating in any cultural or
arts show, exhibition, festival or conference or games or sports competition of
international standard; and

b. 50% of the statutory income derived by a promoter of any cultural or arts show,
exhibition, festival or conference or games or sports competition of international
standard.

For purposes of this Order :-

“exhibition, festival or conference” means an exhibition, festival or conference
organised with the participation of foreign nationals;

“promoter” means a company incorporated under the Companies Act, 1965, or an
association or organisation registered under the Societies Act, 1966;

“games or sports competition of international standard” means any sporting event or
recreational activity approved by the Ministry of Youth and Sports and organised in any
form with the participation of foreign nationals from a number of countries;
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“cultural or arts show” means a stage performance approved by the Ministry of Culture,
Arts and Tourism and organised with the participation of foreign nationals who have
made at least three performances in foreign countries other than their own;

“foreign national” means an individual who is not a Malaysian citizen.

The tax exemption shall apply only if the activities are held in Malaysia at the National
Sports Complex, National Theatre, National Art Gallery or Petronas Philharmonic Hall.

The income exempted is available for two-tier distribution of tax-free dividend.

The exemption operates from 23rd October, 1998 until 31st December, 2000 effective
from the year of assessment 1999 to year of assessment 2000 for basis period ending
in 2000.

5. Exemption of Value of Benefit for Personal Computer Received by
an Employee

Under the Income Tax (Exemption)(No. 56) Order 2000, income tax exemption is
granted on an amount equal to the value of benefit in the form of one new personal
computer received by an employee as a gift from his employer.

The employee is granted only one exemption on the value of the benefit of one new
personal computer for the whole duration of the basis periods from the year of
assessment 2001 until the year of assessment 2003.

6. Exemption of Income Remitted by Malaysian Experts Returning
from Abroad

Under the Income Tax (Exemption) Order 2001, income tax exemption is granted to a
Malaysian citizen and his or her spouse in respect of income arising from sources
outside Malaysia and remitted into Malaysia within a period of 2 years from the date of
arrival in Malaysia. In this context, the Malaysian citizen must be expert in specific
areas and intend to return to Malaysia.

In addition, all personal belongings, including two motor cars are given import duty
exemption.  Application must be submitted to the Ministry of Finance for this import
duty exemption.
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Applicants for these incentives must complete Form KSM 01/01 for approval by the
“Special Committee” set up by the Ministry of Human Resources to approve
applications for the incentives under the Order.

This Order came into operation from 1st January, 2001.

7. Exemption of Interest Income from Bonds and Securities issued by
Pengurusan Danaharta Nasional Berhad

Pursuant to the Income Tax (Exemption)(No. 5) Order 2001, any person receiving
interest income from bonds and securities issued by Pengurusan Danaharta Nasional
Berhad within and outside Malaysia is exempted from withholding tax.

This Order also exempts the person from withholding tax under Section 109 and 109C
of the Income Tax Act, 1967 (the Act).

8. Deduction for Promotion of Export of Higher Education

Under the Income Tax (Deductions for Promotion of Export of Higher Education) Rules
2001, a double deduction for expenses for export promotion will be given to companies
carrying on the business of providing higher education in Malaysia.

The company must be resident in Malaysia, incorporated under the Companies Act,
1965 with the primary purpose of establishing, managing and owning a private higher
educational institution which is registered with the Ministry of Education, Malaysia.

The expenses qualifying for double deduction include, amongst others, those for
market research, participation in education fairs and in respect of publicity and
advertisement outside Malaysia incurred for the promotion of the export of higher
education.

The Order also provides that the Director General (DG) will only allow an amount
expected to have been reasonably incurred if he is of the opinion that the expenses
claimed are excessive.

The Rules are effective from year of assessment 1996.

9. Deduction for Gifts of New Personal Computers to Employees

Under the Income Tax (Deduction for Gifts of New Personal Computers to Employees)
Rules 2000, a company which is resident in Malaysia shall be given a deduction of an
amount equivalent to the cost of new personal computers given by the company as
gifts to its employees.
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The deduction is allowed once only and is limited to one new personal computer per
employee for the duration of the basis periods for the year of assessment 2001 until
the year of assessment 2003.

10. Deduction for Investment in an Approved Food Production Project

The Income Tax (Deduction for Investment in an Approved Food Production Project)
Rules 2001 allows a company making investments in a wholly owned subsidiary which
is undertaking an approved food production project, a tax deduction equal to the
amount of the investment made in the subsidiary for the sole purpose of financing the
approved food production project.

For the purpose of these Rules :-

“approved food production project” means an agricultural project which is approved by
the Minister of Finance by order published in the Gazette.

Under the Income Tax (Approved Food Production Projects) Order 2001, the projects
listed as approved food production projects for this purpose are those in relation to :-

a. planting of kenaf, vegetables, fruits and spices;
b. aquaculture; and
c. rearing of cattle, goats and sheep.

The Rules and Order are effective from year of assessment 2001.

As an alternative to claiming tax deduction for the cost of investment mentioned above,
an application may be made to the Minister of Finance for tax exemption under Section
127 of the Act.

11. Accelerated Capital Allowance for Conservation of Energy

Under the Income Tax (Accelerated Capital Allowances) (Conservation of Energy)
Rules 2001, a company incurring qualifying plant expenditure on the provision of plant
and machinery as certified by the Ministry of Energy, Communications and Multimedia
as plant and machinery used exclusively for the conservation of energy is allowed :-

• Initial allowance at 40% of qualifying plant expenditure
• Annual allowance at 20% of qualifying plant expenditure

For the purpose of these Rules, “qualifying plant expenditure” means capital
expenditure incurred under Paragraph 2 of Schedule 3 to the Act.
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The Rules which have effect from year of assessment 2001 shall not apply to a
company :-

a. for the period the company is granted any incentive other than deductions for
export promotion under the Promotion of Investments Act, 1986 (the PIA); or

b. for the period the company is given reinvestment allowance under Schedule 7A
to the Act.

12. Accelerated Capital Allowance for Recycling of Wastes

Under the Income Tax (Accelerated Capital Allowances) (Recycling of Wastes) Rules
2000, a manufacturing company incurring qualifying plant expenditure on the provision
of plant or machinery used exclusively or otherwise for the recycling of wastes or for
the further processing of the wastes into a finished product is allowed :-

• Initial allowance at 40% of qualifying plant expenditure
• Annual allowance at 20% of qualifying plant expenditure

For the purpose of this Rules, “qualifying plant expenditure” means capital expenditure
incurred under Paragraph 2 of Schedule 3 to the Act.

The Rules which have effect from year of assessment 2001 shall not apply to a
company :-

a. for the period the company is granted any incentive other than deductions for
export promotion under the PIA; or

b. for the period the company is given reinvestment allowance under Schedule 7A
to the Act.

13. Accelerated Capital Allowance for Reinvestment in a Qualifying
Project

Under the Income Tax (Accelerated Capital Allowances) (Reinvestment in a Qualifying
Project) Rules 2000, qualifying plant expenditure incurred on the provision of plant or
machinery for the purpose of a qualifying project in respect of a promoted activity or a
promoted product or an agricultural project is allowed :-

• Initial allowance at 40% of qualifying plant expenditure
• Annual allowance at 20% of qualifying plant expenditure
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For purposes of these Rules :-

“promoted activity or promoted product” means any activity or product promoted under
Section 4 of the PIA;

“qualifying plant expenditure” means capital expenditure incurred under Paragraph 2 of
Schedule 3 to the Act;

“agricultural project” has the meaning as defined under Paragraph 8(c) in respect of
activities listed under Paragraph 9(aa) until (ff) of Schedule 7A to the Act;

“qualifying project” has the meaning as defined under Paragraph 8(a) of Schedule 7A
to the Act.

The above Rules which are effective from year of assessment 2001 shall not apply to
a company :-

a. for the period during which the company has been granted reinvestment
allowance under Schedule 7A to the Act; or

b. for the period during which the company has been granted pioneer status or
investment tax allowance under the PIA in respect of the same promoted
activity or promoted product; or

c. for the year of assessment in which it fails to submit a copy of the letter from
the Malaysian Industrial Development Authority confirming the promoted
activity or promoted product undertaken in respect of a qualifying project.

14. Tax Incentives for Investment in Venture Companies

The tax incentives for investment in venture companies are provided by the Income
Tax (Exemption)(No. 3) Order 2001 and Income Tax (Deduction for Investment in a
Venture Company) Rules 2001. The Order and the Rules are mutually exclusive.

a. The Income Tax (Exemption)(No. 3) Order 2001 exempts a venture capital
company (VCC) from tax in respect of the statutory income on all sources for
ten (10) years of assessment or the years of assessment equivalent to the life
of the fund whichever is the lesser.  The exemption period commences from
the year of assessment in the basis period the VCC commences business or
the year of assessment of the coming into effect of the Order whichever is the
later.
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In order to qualify for the aforesaid exemption, the investing VCC must obtain
certification from the Securities Commission (SC) confirming that :-

i. at least 70% of its funds is invested in venture companies; and

ii. the company has not invested in venture companies which are its
related companies at the point of first investment.

A VCC is defined as a company incorporated under the Companies Act, 1965,
a partnership, a scheme or an arrangement investing in a venture company in
the form of seed-capital, start-up or early stage financing.

The exemption is effective from year of assessment 2000 (Current Year Basis).
The income exempted is available for a two-tier distribution of tax-free dividend.

In addition, the Order provides that a loss incurred from disposal of shares in
the venture company during the exempt period may be carried forward to the
post-exempt period of the VCC.

b. Under the Income Tax (Deduction for Investment in a Venture Company) Rules
2001, a company or an individual resident in Malaysia who makes investment
in a venture company shall be entitled to a deduction equivalent to the value of
the investment in ascertaining the adjusted income of the company or
individual.

In order to qualify for the aforesaid deduction, the investor must obtain a
certificate from the SC to confirm that the investment in the venture company :-

i. is in the form of the holding of shares which at the point of acquisition
are not listed for quotation in the stock exchange;

ii. is made for financing or funding at seed-capital, start-up or early stage;
and

iii. is not made in a related company at the point of first investment.

This tax deduction shall not apply to a VCC which is enjoying exemption under
the Income Tax (Exemption)(No. 3) Order 2001, or a company or individual for
the year of assessment in which the company or the individual has disposed of
its shares in the venture company prior to its listing on the official list of a stock
exchange.

This deduction is effective from year of assessment 2001.
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For purposes of the Order and Rules :-

“seed-capital financing” means financing or funding provided by a VCC to a
venture company for the purposes of research, assessment and development
of an initial concept or prototype;

“early stage financing” means financing or funding provided by a VCC to a
venture company as :-

a. capital expenditure or working capital to initiate commercialisation of a
technology or product;

b. additional capital expenditure or working capital to increase production
capacity, marketing or product development; or

c. an interim funding for a venture company expecting to be listed on the
official list of a stock exchange.

Where financing or funding is provided under paragraph (b) or (c) to a venture
company which is involved in activities which are not listed on the Malaysian
Exchange of Securities Dealing and Automated Quotation (MESDAQ) as
technology-based activities, the VCC must provide financing or funding from
the seed-capital or start-up stage in order to be considered as early stage
financing;

“start-up financing” means financing or funding provided to a venture company
for product development and initial marketing;

“related company” has the meaning as assigned to it under Section 2 of the
PIA;

“venture company” means a company incorporated under the Companies Act,
1965 which is :-

a. resident in Malaysia for the basis year for a year of assessment; and

b. involved in utilising the financing or funding at seed-capital, start-up or
early stage of :-

i. activities or products promoted under the PIA;

ii. technology-based activities listed on MESDAQ;

iii. Industrial Research and Development Grant Scheme; or

iv. Multimedia Super Corridor Research and Development Grant
Scheme.
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15. Public Ruling (PR)

In line with the shift to self-assessment and to assist taxpayers in the preparation of
their tax returns, PRs are issued by the DG from time to time.  Todate, the following
PRs have been issued :-

Ruling No. Name of Ruling Issued / Updated

7/2001 Basis Period For Business & Non-Business Sources
(Companies)

30.04.2001

6/2001 Basis Period For A Business Source (Individuals & Persons
other than Companies / Co-Operatives)

30.04.2001

5/2001 Basis Period For A Business Source (Co-Operatives) 30.04.2001

4/2001 Basis Period For A Non-Business Source (Individuals &
Persons other than Companies)

30.04.2001

3/2001 Appeal Against An Assessment 18.01.2001

2/2001 Computation Of Initial & Annual Allowances In Respect Of
Plant & Machinery

18.01.2001

1/2001 Ownership Of Plant and Machinery For The Purpose of
Claiming Capital Allowances

18.01.2001

8/2000 Wilful Evasion of Tax and Related Offences 30.12.2000

7/2000 Providing Reasonable Facilities And Assistance 16.06.2000

6/2000 Keeping Sufficient Records (Persons other than Companies
& Individuals) - Revised

30.06.2001

5/2000 Keeping Sufficient Records (Individuals & Partnerships) -
Revised

30.06.2001

4/2000 Keeping Sufficient Records (Companies & Co-Operatives) -
Revised

30.06.2001

a. PR 7/2001 - Basis Period for Business and Non-Business Sources
(Companies)

This ruling dated 30th April, 2001 supercedes PR 2/2000 dated 1st March, 2000
and applies to the new Section 21A of the Act.

The ruling is effective from the year of assessment 2001.

b. PR 6/2001 - Basis Period for a Business Source (Individuals and Persons
other than Companies and Co-operatives)

The above ruling applies to Sections 20 and 21 of the Act and supersedes PR
3/2000 dated 1st March, 2000.  The new ruling considers the determination of
the basis period for the subject persons within the context of commencing a
new business.

The ruling is effective from the year of assessment 2001.
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c. PR 5/2001 - Basis Period for a Business Source (Co-operatives)

The ruling applies to Sections 20 and 21 of the Act and supersedes PR 2/2000
dated 1st March, 2000.  The new ruling considers the determination of the basis
period for co-operatives on commencement of a new business, changing its
accounting date and joining a partnership.

The ruling is effective from the year of assessment 2001.

d. PR 4/2001 - Basis Period for a Non-Business Source (Individuals and
Persons other than Companies)

This ruling which supersedes PR 1/2000 applies to Sections 20 and 21 of the
Act and deals with the determination of the basis period for a non-business
source of income.  It provides that the basis year for a year of assessment is
the basis period for that year of assessment.  However, a co-operative may
elect that the basis period for its non-business income be the basis period of its
business income.

The ruling is effective from the year of assessment 2001.

e. PR 3/2001 – Appeal Against an Assessment

The ruling considers the provisions of Sections 99, 100, 101 and 102 of the
Act, relating to appeals against an assessment made and the requirement to
be complied with when making an appeal.

A person who is dissatisfied with an assessment that has been made on him by
the DG has the right to appeal against that assessment.  The appeal must be
submitted in writing not later than 30 days after he has received the notice of
assessment or is deemed to have received the deemed notice of assessment.

If an appeal is made after the expiry of the period allowed, reasons for the late
appeal must be given.  The appeal against an assessment should state the
reasons and grounds of the appeal.

The grounds of appeal should be specific ie. making reference to particular
items in the tax computation.

Where Form Q has been submitted and the grounds of appeal are found to be
vague that a review of the assessment is not possible, the case will be
forwarded to the Special Commissioners of Income Tax (SCIT).

An appeal must be forwarded to the SC within 12 months from the date of
receipt.  If the review cannot be completed within that period, the DG may
apply not later than 30 days before the expiry of the 12 months period to the
Minister of Finance for an extension of that period.

It is effective from year of assessment 2001.
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f. PR 2/2001 – Computation of Initial and Annual Allowances in respect of
Plant and Machinery

The above applies to computation of annual allowances of plant and machinery
under the Act and the Income Tax (Qualifying Plant and Annual Allowances)
Rules 2000.

This ruling provides guidelines on the implication of simplifying plant and
machinery into 3 main categories under the above Rules effective from year of
assessment 2000 (current year basis) :-

Assets Rates

(i) Heavy machinery, motor vehicles 20%
(ii) Plant and machinery 14%
(iii) Others 10%

g. PR 1/2001 – Ownership of Plant and Machinery for the Purpose of
Claiming Capital Allowances

Guidelines and interpretation on the ownership of plant and machinery and its
effect on a claim for capital allowances are provided in this ruling.  It also deals
with situations of legal and beneficial ownership.

The ruling is effective for the year of assessment 2000 (current year basis)
onwards.

h. PR 8/2000 – Wilful Evasion of Tax and Related Offences

This ruling outlines what constitutes wilful evasion or intent to evade or assist
any other person to evade tax under Section 114(1) of the Act.  The ruling
considers what constitutes or amounts to wilful evasion or intent to evade or to
assist any other person to evade tax under the Act.  The ruling also considers
the nature of assistance or advice given by any person in the preparation of a
return that can be regarded as an offence under Section 114(1A) of the Act.
Any person who assists in or advises with respect to the preparation of a return
should examine specific claims for deductions, allowances, reliefs or rebates
made in the return and where necessary scrutinize items/expenses that may be
potentially disallowed for tax purposes.

However, no inference of dishonest intention should be made if it can be shown
that the assistance is given with reasonable care and that the interpretation is
one which any reasonable person would have arrived at.  The offence is
punishable on conviction, by a minimum fine of RM2,000 up to a maximum fine
of RM20,000 or 3 years imprisonment or both.

The ruling is effective from 1st January 2001 onwards.
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i. PR 7/2000 – Providing Reasonable Facilities and Assistance

The above ruling outlines the requirements of providing reasonable facilities
and assistance to the DG or an authorised officer and the application of the
law.

j. PR 6/2000 (Revised) – Keeping Sufficient Records (Persons other than
Companies or Individuals)

k. PR 5/2000 (Revised) - Keeping Sufficient Records (Individuals and
Partnership)

l. PR 4/2000 (Revised) - Keeping Sufficient Records (Companies and Co-
operatives)

PRs no. 6/2000, 5/2000 and 4/2000 have been updated, following amendments
to Section 82 (records keeping) of the Act.

These rulings prescribe general guidelines on how proper records should be
maintained and the nature of such documents.  Receipts must be serially
numbered where annual gross takings from sale of goods exceed RM150,000
or RM100,000 from performance of services.

The penalties under the above revised rulings for not keeping sufficient records
is a fine of not less than RM300 and not more than RM10,000 or to an
imprisonment for a term not exceeding 12 months or both.  These increased
penalties reflect the importance of sufficient documentation under the self
assessment regime for companies.

The PRs no. 6/2000, 5/2000 and 4/2000 are effective from the year of
assessment 2001 onwards.
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1. Qualifying Capital Expenditure for MSC Status Companies

For investment tax allowance (ITA) purposes, the meaning of capital expenditure in
Section 29(7) of the Promotion of Investments Act, 1986 provides a broad application
to what may constitute qualifying capital expenditure for manufacturing, agriculture,
hotel and tourism businesses.  To meet the characteristics and peculiarities of certain
businesses, a need may arise for the Minister to determine what would specifically
form qualifying capital expenditure for the purpose of ITA for these businesses.

Thus, under the Promotion of Investments (Determination of Assets Under
Section 29B in respect of MSC Status Companies) Order 2001, which applies to MSC
status companies, the Minister has determined that capital expenditure on the
following assets are capital expenditure qualifying for ITA :-

a. multimedia and peripheral equipment (software and hardware) which are used
by a MSC status company within the designated Cybercities for the conduct or
development of the promoted activity or the production or development of the
promoted product;

b. the purchase, construction or renovation of a building, or part of a building, or
any combination of those activities, located within the designated Cybercities
where the building or part of the building is solely used by a MSC status
company for the conduct or development of the promoted activity or the
production or development of the promoted product;

c. plant and machinery used by a MSC status company within Malaysia for the
conduct or development of the promoted product; or

d. the landscaping and greening of the surrounding premises of the building of a
MSC status company within Cyberjaya, where the building is solely used by
such MSC status company for the conduct or development of the promoted
activity or the production or development of the promoted product, in line with
the MSC physical planning guidelines and Cyberjaya urban design guidelines.

For the above Order, “designated Cybercities” means Cyberjaya, Technology Park
Malaysia - Phase I, University Putra Malaysia - Malaysia Technology Development
Corporation Incubator I and the Petronas Twin Towers.

The Order was gazetted on 1st March, 2001 and is deemed to have effect from 25th

October, 1996.
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2. Income Tax (Promotion of Exports) (Amendment) Rules 2001

With effect from 1st January, 2001, “professional fees incurred in packaging design on
conditions that the foods are of export quality and the company employs local
professional services” have been included as an expense item allowable for double
deduction under the above Rules.

3. Promoted Activities and Promoted Products

The Promotion of Investments (Promoted Activities and Promoted Products) Order
2001, has introduced a new list of products and activities for pioneer status and ITA
purposes with effect from 1st January, 2001.

4. Reinvestment Allowance – 100% Exemption of Statutory Income for
Achieving Productivity Level

Manufacturing companies which achieve the level of productivity as prescribed by the
Minister are eligible for 100% exemption of statutory income (similar to that given to
companies situated within the promoted areas).

The level of productivity as prescribed by the Minister is in relation to the increase in
the process efficiency (PE) achieved by a company for a year of assessment as
compared to the immediate preceding year of assessment.  In this respect, a company
is required to show that the PE has increased by at least the same rate as the growth
rate of that particular manufacturing subsector provided by the Treasury.  The list of
growth rates of the manufacturing subsectors issued by the DG for year of assessment
2000 (current year basis) is reproduced as follows :-
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Manufacturing Sectors
Growth Rate for Year of Assessment 2000 (Current Year Basis)

NO SUBSECTOR % GROWTH

1. Food 13.9

2. Beverages 6.0

3. Tobacco 75.3

4. Textiles 1.7

5. Wearing Apparel 20.7

6. Footwear 83.9

7. Petroleum Refineries 16.4

8. Industrial Chemical 6.8

9. Other Chemical Products 11.6

10. Plastic Products 27.2

11. Paper and Paper Products 15.0

12. Rubber Products 4.1

13. Wood Products 4.0

14. Non Metallic Mineral Products 21.5

15. Glass and Glass Products 12.6

16. Iron and Steel 20.2

17. Non Ferrous Metal Products 6.5

18. Fabricated Metal Products 33.7

19. Electrical and Electronic Products and Machinery 40.5

20. Professional and Scientific and Measuring and
Controlling Equipment

14.6

21. Miscellaneous Product of Coal and Petrol 32.5

TOTAL MANUFACTURING 25.0



REAL PROPERTY GAINS TAX (RPGT)

1. Disposal of Assets for the Purpose of Securitisation

The Real Property Gains Tax (Exemption) Order 2001 provides that RPGT exemption
be given in respect of chargeable gains accruing on the disposal of any chargeable
assets for the purpose of securitisation :-

a. to or in favour of a special purpose vehicle; or

b. in connection with the repurchase of the chargeable assets, to or in favour of
the person from whom those assets were acquired.

For purposes of this Order :-

“securitisation” means an arrangement which involves the transfer of assets or risks to
a third party where such transfer is funded by the issuance of debt securities to
investors and approved by the SC pursuant to Section 32 of the Securities
Commission Act, 1993; and

“special purpose vehicle” refers to any entity including a limited liability company
incorporated under the Companies Act, 1965, which is approved by the SC for the
purpose of securitisation.

The above exemption came into operation on 1st January, 2001.

2. Merger of Banking Institutions

By virtue of the Real Property Gains Tax (Exemption)(No. 5) Order 2000, exemption of
RPGT is granted in respect of chargeable gains derived from the disposal of any
chargeable assets pursuant to a scheme of merger of banking institutions completed
between 24th October, 1998 and 31st August, 2000.

STAMP DUTY

1. Non-Performing Loan Restructuring Scheme

The Stamp Duty (Exemption) Order 2001 exempts from stamp duty all instruments
executed pursuant to a non performing loan restructuring scheme including the
granting of additional loans under the Enterprise Programme managed by the Credit
Guarantee Corporation (CGC).  The non performing loan restructuring scheme must
be approved by the CGC between 9th June, 2000 and 31st December, 2000 and the
additional loan is obtained for the purpose of working capital.

The exemption is effective from 9th June, 2000.
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2. Refinancing of Any Existing Term Loan Agreement

The Stamp Duty (Remission) Order 2001 provides for the remission of duty on any
instrument for the purpose of refinancing any existing term loan agreement or an asset
sale agreement for a term loan under the Syariah Law.  The amount remitted is limited
to the extent of the duty that would be payable on the balance of the principal amount
of the existing term loan.

The Order takes effect from 24th October, 1998.

3. Merger of Banking Institutions

Instruments executed on or between 24th October, 1998 and 31st August, 2000
pursuant to a scheme of merger of banking institutions are exempted from stamp duty
under the Stamp Duty (Exemption)(No. 26) Order 2000.

4. Sale of Shares, Stock or Marketable Securities Listed on a Stock
Market

The Stamp Duty (Remission)(No. 4) Order 2000 provides for the remission of duty on
all instruments of contract notes relating to the sale of any shares, stock or marketable
securities listed on a stock market of a stock exchange approved by the SC.  The
transaction must be between a local broker (holder of a dealer’s licence under the
Securities Industry Act, 1983) and a foreign investor (a non-resident investor under the
Exchange Control of Malaysia Notice).

The Order takes effect from 1st January, 2001.

5. Purchase of Property from a Developer

The following instruments for the purchase of property from a developer where the
construction has been fully completed and sold during the period
28th March, 2001 to 31st December, 2001 are exempted from stamp duty pursuant to
the Stamp Duty (Exemption)(No. 6) Order 2001 :-

a. All instruments of sale and purchase agreements executed between the
purchaser and the developer on or after 28th March, 2001 but not later than 31st

December, 2001.

b. All instruments effecting the transfer of title of the property from the developer
to the purchaser.

c. All instruments in the nature of security executed between the purchaser and a
bank or financial institution for money advances to finance the purchase.
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d. All instruments in the nature of security executed between an employee and an
employer under an employee housing loan scheme for money advances to
finance the purchase.

“Property” means :-

a. Residential houses, condominium units, apartments and flats;

b. Office lots including shop houses and shop offices;

c. Shop lots in shopping complexes; and

d. Industrial buildings and factories.

To qualify for exemption, the developer must be registered with the Real Estate and
Housing Developers’ Association of Malaysia, Sabah Housing Developers’ Association
(1992) or Sarawak Housing Developers’ Association.

The aforesaid exemption takes effect from 28th March, 2001.

6. Securitisation Transactions

The following instruments for the purpose of a securitisation transaction are exempted
from stamp duty under the Stamp Duty (Exemption)(No. 12) Order
2001 :-

a. Any instrument that operates to transfer, convey, assign, vest, effect or
complete a disposition of any legal or equitable right or interest in or title to any
asset or charge or mortgage referred to as “the rights” to or in favour of a
special purpose vehicle.

b. Any instrument that operates to create or effect any charge, assignment, trust
deed or letter of guarantee or any other instrument or document for the
purpose of credit enhancement.

c. Any instrument that operates to transfer, convey, assign, vest, effect or
complete a disposition of any of the rights in connection with the repurchase of
the rights from a special purpose vehicle to or in favour of the person from
whom the rights were acquired.

d. Any other instrument or document in which a special purpose vehicle is a party
to.

For purposes of this Order :-

“assets” means such assets which are the subject of a securitisation transaction and
which satisfy all criteria as stipulated by the SC on the offering of asset-backed debt
securities;
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“credit enhancement” means any arrangement in form or substance which requires the
credit enhancement provider to compensate a special purpose vehicle for a pre-
determined amount of loss incurred as a means of insuring against the credit risks of
the assets;

“special purpose vehicle” means any entity which issues asset-backed debt securities
and which satisfies all criterias as stipulated by the SC on the offering of asset-backed
debt securities;

“securitisation transaction” means an arrangement which involves the transfer of
assets or risks to a third party where such transfer is funded by the issuance of debt
securities to investors and approved by the SC pursuant to Section 32 of the Securities
Commission Act, 1993.

The aforesaid exemption takes effect from 1st January, 2001.

7. Guidelines on Stamping of Shares Transfer Instruments for Shares
that are Not Quoted on the Kuala Lumpur Stock Exchange (KLSE)

The guidelines outline the basis of valuation of ordinary shares of companies that are
not listed on the KLSE.

For cases where the sale of shares requires the approval of the SC, the price/value
per share as approved by the SC may be accepted for the purpose of stamp duty
valuation.

In cases where the company is incurring losses, the par value or net tangible assets
(NTA) or sale consideration whichever is the highest will be used for the purpose of
computing the stamp duty payable.  The formula applicable would
be :-

Shareholders’ Funds (*)
NTA per Share =

  Issued Share Capital

*Shareholders’ Funds = Total Assets - Total Liabilities

For cases other than the above two situations, a comparison is to be made between
the NTA, Price Earnings Ratio (PER) and sale consideration, whichever is the highest.
The formula for computing the value per share based on PER is as follows :-

  Profit After Tax
Value per Share =

         Issued Share Capital

The minimum PER provided by the SC may be used in the above formula.

x   PER



INDIRECT TAXES

1. Amendments to Service Tax Act, 1975 (the STA)

a. Interpretation [Amendment of Section 2]

The definition of “exported taxable service” in Section 2 of the STA is
substituted as follows :-

q in relation to the provision of insurance policies for the coverage of the
international transportation of goods, means where the insurance
policies are provided to cover risks relating to the transportation of
goods –

i. from a place outside Malaysia to a place outside Malaysia;
ii. from a place within Malaysia to a place outside Malaysia; or
iii. from a place outside Malaysia to a place within Malaysia.

and includes the provision of insurance policies to cover risks relating to
the transportation of goods within Malaysia that forms part of the
transportation referred to in (ii) and (iii) where the coverage is provided
by the same person;

q in relation to the provision of export credit insurance policies to local
exporters, banks and investors, mean where the export credit insurance
policies are provided to cover risks outside Malaysia relating to the
export of goods, services and investments; and

q in any other case, means any taxable service supplied for and to a
person in a country other than Malaysia, provided that the service is not
supplied in connection with goods or land situated in Malaysia and the
person is not in Malaysia at the time the service is performed;

For the purpose of the definition of “exported taxable service”, Labuan,
Langkawi, the Joint Development Area and the free zones shall be deemed to
be places outside Malaysia.

The amendment which came into effect on 6th July, 2001 seeks to clarify the
position in relation to the provision of insurance policies for the coverage of the
international transportation of goods and the provision of export credit
insurance policies as well as the position of Labuan, Langkawi, the Joint
Development Area and the free zones.
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b. Joint and Several Liability of Directors, etc
[Amendment of Section 17]

A new proviso has been introduced to Section 17 of the STA.

The current legislation stipulates that if a company, a firm or an association of
persons, as the case may be, is liable to pay service tax or penalty, then its
directors, partners or members shall, together with the company, firm, society
or association of persons, be jointly and severally liable for the service tax or
penalty payable.

However, the new proviso provides that the directors of such company shall
only be so liable where the assets of the company are insufficient to meet the
amount due, after paying any sums having priority under the Companies Act,
1965 in relation to the application of the assets of the company in such winding
up over the service tax or penalty. The amendment has effect from 6th July,
2001.

2. Amendments to Customs Act, 1967

a. Joint and Several Liability of Directors, etc [New Section 22C]

In line with the relevant provisions under the STA, the Customs Act has
introduced a new section which mirrors Section 17 of the STA and which has
effect from 6th July, 2001.

b. Access to Places or Premises [New Section 106A]

This new section seeks to empower any senior officer of the Royal Custom and
Excise Department (RCED) to gain access to any places or premises where an
importer or any person who has dealings with such importer carries on his
business. He shall be granted access to examine and seize any records or
books from such premises. Where such free access is not granted to such
premises, the senior officer acting under this section may enter such premises,
if necessary by force. This is effective from 6th July, 2001.

c. Power of Investigation [New Section 106B]

With effect from 6th July, 2001, a proper officer of RCED shall have all the
power necessary to carry out an inspection and to investigate the commission
of any offences.
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d. Power to Examine Persons [New Section 116A(1)]

The introduction of this new section which came into effect on
6th July, 2001, seeks to broaden the spectrum of authority of any senior officer
of RCED investigating an offence under the Customs Act, where a person who
appears to be acquainted with the facts and circumstances of the case be
ordered to attend before him for the purpose of being examined orally. In
addition, he will also be required to produce any books or documents which
may assist in the investigation.

e. Access to Recorded Information or Computerised Data

A new section under the relevant Acts mentioned above have been introduced
to grant access to any senior officer of RCED to any recorded information or
computerised data, whether stored in a computer or otherwise.

It is further explained that “access” includes the provision of necessary
password, encryption code, decryption code, software or hardware and any
other means required to enable comprehension of recorded information or
computerised data.

f. Obligation of Secrecy

The new section under the STA and Customs Act mentioned above stipulates
that the name and address of an informer and the substance of the information
received from him shall be kept secret and shall not be disclosed by any proper
officer of customs or any person in the ordinary course of his duties comes into
possession or access to such information except with the consent of the DG.

A person who contravenes this requirement shall be guilty of an offence and
upon conviction be liable to a fine not exceeding RM10,000 or to imprisonment
for a term not exceeding 5 years or to both.

3. Customs Post Clearance Audit

In line with the World Trade Organisation Customs Valuation System, with effect from
1st January, 2000, importers must submit the Form K1A (Value Declaration Form) to
RCED if the invoice value (FOB Value) of their imported goods exceeds RM10,000
and :-

a. the imported goods are for commercial purposes; and

b. the imported goods are subject to import duty / sales tax.
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Customs at the import station will generally accept the information declared in the
Form K1A in order to facilitate the clearance of goods.  However, post clearance audit
will be conducted to determine the accuracy of the information provided by the
importer in the import declaration Form K1 and Form K1A.

The Post Clearance Audit is carried out by a unit referred to as the “Unit Pasca
Import”. This unit would come under the “Bahagian Perkhidmatan Teknik” in the
respective State Customs offices.

The “Unit Pasca Import” undertakes to verify the correctness of the value of dutiable /
taxable goods declared at the time the goods were cleared from Customs.

Customs are likely to monitor closely the following :-

a. Companies which were previously paying duty / tax on a customs value which
was subject to uplift; and

b. Companies which are related to the overseas suppliers.

Documents and records relating to the valuation of goods imported must be kept for a
period of six years following the importation of the goods.  These records refer to the
purchase, importation, cost, value, payment for and disposal of the goods imported.

The consequences for non-compliance with the Customs legislation are as
follows :-

a. Exposure to back duties and taxes;

b. Charges against the company :-
 

i. Failure to keep records relating to the valuation of goods imported will
render the company liable to a fine of not less than two (2) times and
not more than ten (10) times the value of the goods.

ii. Where the value of goods cannot be ascertained, the fine is not less
than RM100,000 and not more than RM500,000.

iii. Making incorrect declaration and falsifying documents shall be liable to
a fine not more than RM5,000 or imprisonment for a term not exceeding
five years or to both.
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iv. In the case of fraud, the penalty upon conviction will
be :-

q 1st OFFENCE, a minimal fine of 10 times the amount of customs
duty or RM50,000, whichever is the lesser, and maximum of not
more than 20 times the amount of customs duty or RM100,000,
whichever is the greater amount or to imprisonment for a term
not exceeding three years or to both.

q 2nd and subsequent offences, a minimal fine of 10 times the
amount of customs duty or RM100,000, whichever is the lesser,
and maximum of not more than 40 times the amount of customs
duty or RM500,000, whichever is the greater amount or to an
imprisonment for a term not exceeding 5 years or to both.

v. Where the value of goods cannot be ascertained, the fine shall not
exceed RM500,000 or imprisonment for a term not exceeding 5 years
or to both.
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1. Amendments to the Offshore Insurance Act, 1990 (“OIA”)

The above amendments introduced 2 paragraphs into subsection 7(1) of the OIA to
require an applicant for a licence to carry on business of offshore insurance manager,
offshore underwriting manager or offshore insurance broker to establish a
management office in Labuan.  However, an applicant for a licence to carry on
business as an offshore insurance broker, has an option to appoint a licensed offshore
insurance manager instead of establishing a management office in Labuan.

In addition, Section 15 of the OIA is amended to enable the annual licence fees to be
prescribed by regulations made under Section 32 of OIA.  The amendment allows
greater flexibility in the procedure for the imposition of such fees.  In view of the new
procedure, the Second Schedule of this Act which set out the annual licence fees is
deleted.

The above amendments came into force on 15th August, 2001.

2. Amendments to the Offshore Companies Act, 1990 ("OCA")
- Offshore Companies (Amendment) Regulations 2001

The OCA was amended to allow for electronic lodgement of documents (Sections 9A,
9B and 9C have been introduced to the OCA). In line with the introduction of electronic
lodgement of documents, the regulations in the OCA are amended to conform with the
electronic lodgement legislation.

The Consent to Act as Director Form (Form 21) has been amended imposing a
heavier burden on the resident secretary of the offshore company. The resident
secretary is now required to certify that the person signing the form is the proposed
director of the offshore company.

The annual return filing fee of RM100 by an offshore company has been waived.

Auditors as approved by the Labuan Offshore Financial Services Authority ("LOFSA")
are now required to pay an annual fee of RM1,000 compared to RM200 previously.

The gazette in respect of the above was published on 28th June, 2001.
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3. Amendment to the Offshore Banking Act, 1990
- Offshore Banking (Annual Licence Fees) (Amendment)

Regulations 2001

Offshore banks are now required to pay an annual fee of RM80,000 to LOFSA
compared to RM60,000 previously.

The above amendment came into operation on 3rd May, 2001.

4. Amendments to the Labuan Trust Companies Act, 1990
- Labuan Trust Companies (Amendment) Regulations 2001

Trust companies incorporated in Malaysia are now required to pay an annual fee of
RM8,000 to LOFSA compared to RM200 previously.

Trust companies incorporated outside Malaysia are now required to pay an annual fee
of RM8,000 to LOFSA compared to RM350 previously.

The above amendments came into operation on 3rd May, 2001.

5. Extension of Income Tax Exemption Period

The Minister of Finance has approved the extension of the exemption period of the
following incentives :-

• 50% exemption of housing and Labuan Territory allowances received by
citizens from exercising an employment in Labuan with the government, a
statutory body or an offshore company.

• 50% exemption of the gross income of a non-citizen individual from an
employment with a Labuan trust company in a managerial capacity.

The above incentives which were given originally for the years of assessment 1998 to
2001 (both years inclusive) have now been extended up to the year of assessment
2005.  The extension has yet to be gazetted as law.

6. Guidelines for Carrying On Offshore Leasing Business in Labuan

LOFSA has issued guidelines for carrying on offshore leasing business in Labuan on
19th March, 2001.
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The Guidelines

Offshore leasing means the business of letting or sub-letting movable property on hire
for the purpose of the use of such property by the hirer, regardless whether the letting
is with or without an option to purchase the property or such other business as
approved by the Minister of Finance.

The following are eligible to apply to conduct offshore leasing in Labuan :-

a. Offshore company incorporated or registered under the OCA;

b. Special Purpose Vehicles set up to facilitate leasing transactions, including
intercompany transactions.

Amongst others, the applicant company is required to comply with the following
operational requirements :-

a. ensure all transactions are done through Labuan and adequate and proper
records and books of accounts are maintained in Labuan;

b. maintain capital sufficient to support the company’s operations;

c. transact business only in foreign currency and not deal in Malaysian Ringgit
except for the purpose of defraying administrative and statutory expenses;

d. submit to LOFSA within three (3) months after the close of each financial year
a copy of its audited annual balance sheet and profit and loss account;

e. notify LOFSA of any changes to its constituent documents, shareholdings,
management or business plans; and

f. comply with any other requirements issued by LOFSA from time to time.

An annual licence fee of RM40,000 is payable by leasing companies established to
conduct leasing transactions with Malaysian residents plus a fee of RM20,000 payable
for each subsequent transaction. The transaction fee is not applicable to subsequent
transactions conducted with non-residents.  For leasing companies which only conduct
out-out business, no licence fee is imposed.
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1. Guidelines on Application for Double Deduction for Research and
Development (R&D) Expenditure under Section 34A of the Income
Tax Act, 1967

The guidelines provide an explanation on the conditions required for eligibility,
allowable expenditure and non-allowable expenditure for double deduction and
general procedure in applying for double deduction incentive on R&D.

Failure to furnish correct information will result in the DG withdrawing the approval and
in appropriate cases take legal action under Sections 113 and 114 of the Act.

2. Guidelines for Application of Approval under Section 44(6) of the
Income Tax Act, 1967

These guidelines explain the types of institution, organisation or fund which may be
considered for approval under Section 44(6) of the Act and also the conditions,
requirements and procedures involved in the submission of application for approval.

3. Abolishment of 10% Exit Levy

The 10% exit levy on portfolio investment profits repatriated within one year has been
abolished effective 2nd May, 2001.

With this announcement by the Central Bank of Malaysia, all capital controls
introduced in September 1998 have now been removed.

4. Purchase of Malaysian Property – Restrictions Relaxed and Lifted

The Foreign Investment Committee announced the following changes :-

• Foreign individuals may now purchase all types of Malaysian property, costing
more than RM250,000, without the need to form a Malaysian company and
involve a Malaysian partner.  Further, they may also borrow from a Malaysian
bank to finance the purchase.  Previously, they were allowed to purchase only
certain types of property and domestic financing was prohibited.  (The
RM250,000 limit is reduced to RM150,000 in respect of foreign retirees under
the “Silver-Haired Programme”).
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• ASEAN companies wishing to carry on business in Malaysia and other foreign
companies wishing to establish headquarters or regional offices here, may now
acquire Malaysian property costing more than RM250,000 without the need to
involve a Malaysian partner.

• Malaysian citizens and companies no longer require approval to purchase
property costing less than RM20,000,000.  However, they are still required to
notify the Foreign Investment Committee of such purchases.  Approval is also
no longer required in respect of purchases of industrial properties by
manufacturing companies that are not required to be licensed by the Ministry of
International Trade and Industry.

The revised rules are effective from 25th April, 2001.

5. Employee Share Option Scheme (ESOS)

All employers are required to notify the Technical Division of the DG within
30 days of the launching of any ESOS to enable the DG to review and confirm the
value of benefit, if any, attributable to the employees.  To facilitate the notification
requirement, the DG has issued a prescribed form (BT/ESOS/2000) for this purpose.
Among the particulars required to be furnished are :-

a. copy of the ESOS plan document;

b. sample letter of offer / grant of option to the employee;

c. copy of the approval letter from the SC (if relevant);

d. sample share certificate to be issued to the employee; and

e. official daily list issued by the KLSE or other stock exchanges or newspaper
cuttings or any documents showing the market price of the share as at the date
of grant of the option.

6. Employees Provident Fund (EPF)

a. 2% Reduction in EPF Contribution by Employees

The employees’ portion of EPF contribution was reduced from 11% to 9%
commencing from April 2001.  The new rate is effective for a one year period
up to March 2002.  However, the employers’ portion of the monthly contribution
remains at 12%.

Voluntary excess contribution may be made and for this, the employee and
employer must notify the EPF Board using Form EPF 17 and Form EPF 17A
respectively.
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b. Cancellation of Foreign Workers’ Contributions

The EPF Board has announced that foreign workers are not required to
contribute to EPF from August 2001 (i.e. for the July 2001 wages) unless they
volunteer to continue with their EPF contributions.

It was compulsory (effective from 1st August, 1998) for the foreign workers to
contribute EPF at 11% of their wages whilst the employer contributes RM5 per
month for each employee.  The following categories of foreign workers need
not contribute to EPF :-

i. workers holding Employment Pass or expatriates holding Visit Pass
(Temporary Employment) whose monthly wages are not less than
RM2,500;

ii. Thai workers entering Malaysia with a Territorial Pass; and

iii. seamen.

The employees’ portion of EPF contribution from their April 2001 wages was
reduced from 11% to 9%. The employers’ portion remains at RM5.

The EPF Board is processing applications for refund in stages and will inform
the employers once the refund is available for collection by the foreign workers.

c. Change in Payment Date for Monthly Contribution

With effect from January 2002, the monthly EPF contributions must be paid on
or before the 15th of each month instead of the 21st of each month.  This would
mean that the EPF contribution for January 2002 (i.e. in respect of December
2001 wages) must be paid and received by the EPF Board on or before 15th

January, 2002.

An employer who fails to pay the EPF contribution within the stipulated period
shall be guilty of an offence and shall, on conviction, be liable to imprisonment
for a term not exceeding 3 years or to a fine not exceeding RM10,000 or to
both.

If payments of EPF contributions are made later than the end of the month, the
employers will be liable to pay dividends which would have been accrued to the
employees on the EPF contributions if such contributions had been paid on
time in addition to the late payment interest imposed by the EPF Board for the
delay.
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7. Double Taxation Agreement (DTA)

Malaysia has signed 61 DTAs with the following countries :-

Albania*

Argentina

Australia

Austria

Bahrain*

Bangladesh

Belgium

Brunei*

Canada

Czech Republic

Denmark

Egypt*

Federal Republic of Germany

Fiji

Finland

France

Hungary

India

Indonesia

Ireland

Islamic Republic of Iran*

Italy

Japan

Jordan

Kazakstan*

Kuwait*

Kyrgyzstan*

Luxembourg*

Malta

Mauritius

Mongolia

Myanmar*

Morocco*

Namibia*

Netherlands

New Zealand

Norway

Oman*

Pakistan

Papua New Guinea

People’s Republic of China

Philippines

Poland

Romania

Russia

Saudi Arabia

Singapore

South Africa*

South Korea

Sri Lanka

Sudan*

Sweden

Switzerland

Thailand

Turkey

United Arab Emirates

United Kingdom

United States of America

Uzbekistan

Vietnam

Zimbabwe*

* DTAs pending ratification
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1. Apportionment of Common Expenses Between
Leasing and Non-Leasing Business

In DL Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (Civil Appeal No. R1-14-7-97),
the taxpayer was in the business of providing leasing, factoring and hire purchase
financing facilities. Under the Income Tax (Leasing) Regulations 1986, income from
leasing business was required to be separated from income derived from non-leasing
business from the year of assessment 1986 onwards. However, there were no
provisions in either the Act or the Income Tax (Leasing) Regulations 1986 providing for
the formula for computing the amount of common expenses attributable to the leasing
and non-leasing businesses.

While the parties agreed on the method upon which the common expenses ought to
be apportioned, the taxpayer made the apportionment on the basis that only the
interest component earned in its leasing portfolio was income of its leasing business.
The DG disagreed, and took the view that the gross income of leasing portfolios
comprised total rentals which in turn is made up of principal plus interest, while the
gross income of non-leasing portfolio would include interest not connected with the
leasing business.

On appeal to the SCIT, the SCIT ruled that the formula adopted by the DG was to be
followed. However, the High Court reversed the decision of the SCIT and allowed the
appeal made by the taxpayer. It was held that revenue expenditure should only be
deducted against income revenue which was based on accepted principles and was
not at cross purposes with the provisions of the Act.  Accordingly, the formula for the
apportionment of the common expenses for lease financing shall not take into account
the element of principal. The method of apportionment for common expenses between
the leasing portfolio and the non-leasing portfolio shall be in accordance with the ratio
between :-

a. the “non-capital” income from the leasing portfolio which consists of the interest
element of the lease rentals plus the incidental income; and

b. the “non-capital” income from the non-leasing portfolio which consists of the
interest income plus the incidental income.

The DG has appealed to the Court of Appeal.
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2. House Transferred to a Company’s Director
- Whether Should be Taxed as Employment Income

In DM vs Ketua Pengarah Hasil Dalam Negeri [(2001) MSTC, 3215], the taxpayer and
her husband were the only two directors of E Sdn Bhd (“the Company”). The taxpayer
was not a service director and was not paid any wages or any other remuneration by
the Company. The Company owned a residential house in which the taxpayer and her
husband resided. The house was transferred by the Company to the taxpayer for a
consideration of RM1.

The DG argued that the taxpayer was regarded as an employer under Section 2 of the
Act and that the transfer of the house was a form of remuneration. The DG took the
market value of the house to be RM730,000 and sought to tax the amount of
RM729,999 as a perquisite received by the taxpayer having exercised an employment
under Section 13(1)(a) and chargeable to tax under Section 4(b) of the Act.

The taxpayer argued that she was not an employee of the Company and hence the
transfer of the house was not a perquisite in respect of having or exercising an
employment and further, that she has been appointed director of the Company in order
to fulfill the requirements of the Companies Act, 1965.

On appeal, the SCIT held that the taxpayer was not paid wages, salary, remuneration,
leave pay, fee, commission, bonus, gratuity  or allowance within the meaning of
Section 13(1)(a)  of the Act. There was no service contract between the taxpayer and
the Company and there was no offer or promise or resolution of any kind to pay the
taxpayer any form of remuneration for her services.

The taxpayer was appointed a director to satisfy the requirements of Section 122 of
the Companies Act, 1965. The consideration of RM1, albeit seemingly inadequate,
was sufficient consideration to make the transaction a valid sale and purchase.

3. Driving Training Ground Qualified as a Plant for Capital Allowances

In Ketua Pengarah Hasil Dalam Negeri v. MSDC Sdn Bhd (Civil Appeal No. R2-14-6-
1999), the taxpayer was licensed to carry on the business of driving school for
motorcars, motorcycles, lorries, tractors and all other motor vehicles instructing,
teaching, guiding and rendering services of all kinds which the company thought fit.

In complying with the conditions of the permit issued for its driving school, the taxpayer
had incurred expenditure in constructing a training ground and buildings necessary for
the business. The taxpayer claimed capital allowances in respect of the buildings and
the training ground as qualifying building expenditure and qualifying plant expenditure
under Schedule 3 of the Act. The DG was of the view that the training ground and the
school buildings were settings and therefore did not qualify for capital allowances.
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The SCIT agreed that the buildings were merely part of the setting in which the
business was carried on. The buildings had no function to perform other than to shelter
the trainees who were given instructions on theory. As such, the buildings were only
the structure within the function of educating the trainees and therefore did not qualify
as plant.

As regards the training ground, the SCIT held that it was prepared specially for
carrying out the business of a driving institute. It played an essential part in the
business and satisfied the functional test as an apparatus used in the conduct of the
activities of the trade based on various case laws. Thus, it constitutes qualifying plant
and is eligible for capital allowances.

On appeal to the High Court by the DG, the judge upheld the decision of the SCIT and
pointed out the training ground which is specially prepared for carrying out the
business of a driving institute is in fact an integral part of the taxpayer’s business and
is therefore a plant. It is obvious that without the training ground, the taxpayer would
not be able to carry on their business of a driving institute.

4. Applicability of Service Tax on Shared Management Services

In Sarawak Shell Bhd v Menteri Kewangan (Civil Appeal No. R2-25-118-1999), the
applicant and its other joint venture partners were in the business of exploration and
production of crude oil and natural gas, the refining of crude oil and manufacture of
petroleum products. They were not carrying on the business of providing management
services. Under a production sharing contract of arrangement pursuant to a joint
venture agreement, the cost for management services are shared between the
production sharing contractors without any mark-up or profit levied.

Section 7 of the STA provides that service tax shall be charged on and paid by any
taxable person who carries on the business of providing taxable service. Such persons
providing management services (i.e. a taxable service) are required to levy service tax
at 5% on management fees with effect from 1st January, 1998. The issue was to
determine whether management services provided under a cost sharing arrangement
where the service provider is not in the business of providing management services
should be chargeable to service tax under the STA.

For service tax to be chargeable upon the applicants’ cost sharing arrangement under
its joint operating arrangements, the essential statutory requirement under the STA is
that the applicants must carry on business of providing taxable service within the
scope of the enabling provision i.e. Section 7 of the STA.
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In this case, the applicants were in the business of exploration and production of crude
oil and natural gas and the management services were only rendered to other joint
venture partners under the joint operating agreements.  It was held that the applicants
merely provided incidental management services and were not carrying on the
business of providing management services.  Section 7 of the STA only operates
where there is a distinct business of providing taxable service and not where the
‘service’ is a component feature of some other business.  To be eligible for service tax,
a person must carry on a business of providing those services, which then becomes
taxable if such services are prescribed in the Service Tax Regulations.

Thus, the management services provided under the production sharing contract to the
joint venture partners which were incidental to the applicants’ business of exploration
and production of crude oil and natural gas should not be subject to service tax.

The case has been referred to the Court of Appeal.

5. Costs of Efficiency Study and Retrenchment

In the High Court’s case of Ketua Pengarah Hasil Dalam Negeri v IF Sdn Bhd (Civil
Appeal No. R2-14-9-98), the parent company of the taxpayer has engaged a company
to conduct an efficiency study of its subsidiaries including the taxpayer. The efficiency
study was carried out on the taxpayer for the period between 25th June, 1985 to 31st

December, 1985. The assets, business and employees of the taxpayer were
transferred to the related company on 1st December, 1985 and thereafter the taxpayer
was voluntarily liquidated on 31st December, 1985. The retrenchment exercise was
carried out on 15th December, 1985. The taxpayer made a claim for the costs of the
efficiency study and the retrenchment costs to be deducted against its business
income.

The SCIT allowed the appeal of the taxpayer. They found that the efficiency study
increased the speed time in production, reduced non-productive time and improved
plant maintenance. The costs of the efficiency study, and the retrenchment costs were
thus held by the SCIT to be incurred in the production of income and hence deductible
expenses. The DG appealed to the High Court.

In consideration of the facts and circumstances of the case, the High Court allowed the
appeal by the DG stating that the taxpayer company was a different legal person from
the other subsidiary companies and with the liquidation of the taxpayer, it was
impossible to accept the contention that the efficiency study was meant for the benefit
of the taxpayer, whose business was taken over by a related company with the
taxpayer being voluntarily liquidated soon thereafter. The costs of the efficiency study
were therefore not wholly and exclusively incurred in the production of income.
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As regards the retrenchment costs, from the facts it was an irresistible conclusion that
the retrenchment exercise was done for the benefit of the successor company of the
taxpayer. The timing of the retrenchment exercise was very close to the takeover of
the business of the taxpayer and the liquidation of the taxpayer. Further, the
application to the Foreign Investment Committee to amalgamate the companies was
made before the efficiency study was conducted in June 1985 indicating that the
efficiency study and the retrenchment exercise were meant more to facilitate the
takeover of the taxpayer’s business. As such, the costs of the retrenchment exercise
were similarly not incurred in the production of the taxpayer’s income.

6. Gains from Compulsory Acquisition Not Subject to Tax

In P. Construction Sdn Bhd v DG, the appellant was in the business of housing
development in Perak.  It purchased the subject land in 1975.  In 1980, the land was
capitalised in the accounts as fixed asset.  No subdivision was done and no
developer’s licence was obtained in respect of the land.

On 5th October, 1995, the Government gave notification for acquisition of the land.
The official notification document was dated 10th June, 1997.  Compensation was
received for the compulsory acquisition.  The issues for determination were whether
the gains from the compensation received were subject to income tax and if positive,
whether the tax should be for the year of assessment 1996 as held by the Inland
Revenue.  The SCIT have ruled that the gains were subject to income tax and since
the compensation was paid in 1995, the tax should be raised for the year of
assessment 1996.

On appeal to the High Court, both the above decisions of the SCIT were reversed.  It
was held that the subject land was capital and did not form part of the stock in trade of
the company and that the relevant year of assessment should be 1998 since the
acquisition document (Borang K) was issued in 1997.  The date of payment of the
compensation was held to be irrelevant.

The DG has withdrawn its appeal to the Court of Appeal.

7. Bank Guarantee Fee Not Deductible

In F. Sdn Bhd v DG, the appellant company involved in investment holding, in order to
facilitate the purchase of certain shares, had entered into a guarantee facility
agreement with a group of banks to secure an irrevocable bank guarantee for the
purchase price of the shares.  A commission of 1.2% per annum was payable for the
bank guarantee secured.  The company received dividend income from the shares
purchased.
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The company argued that the commission incurred on the bank guarantee facility was
analogous to an operating cost or the cost of maintaining its business.  The DG treated
the commission as a capital expenditure prohibited from deduction under Section
39(1)(c) of the Act.  On appeal to the SCIT, it was held that the commission payments
were capital in nature citing Seabanc Credit (1998) / CLJ 349 in support.

The company has appealed against the decision to the High Court.

8. Rider Attached to Life Policy and Withholding Tax on Charges Paid
to Head Office of an Insurer

In AIA Co. Ltd vs KPHDN [(SCIT)(PKCP (R) 15/99)], the taxpayer is a non-resident
insurer carrying on life and general insurance business. Among others, the issues of
dispute with the DG were :-

a. whether riders attached to the life policy are to be treated as part of the life
business or as part of the general business; and

b. whether certain charges (i.e. American International Data Centre [AIDC]
charges) paid to the Head Office in Hong Kong fall under Section 4A(ii) of the
Act.

The other two issues of dispute were settled by way of agreement in accordance with
Section 101(2) of the Act.

On the riders issue, the taxpayer argued that riders are a part of its life business and
not part of its general insurance business. As such, the tax treatment should be in
accordance with Section 60(4) of the Act in respect of the life fund of a non-resident
insurer. On the other hand, the DG contended that the riders should be classified as
part of the taxpayer’s general insurance business and income tax on riders should be
computed pursuant to Section 60(6) of the Act in respect of the general business of a
non-resident insurer.

The SCIT held that the DG has not been invested by any power to reclassify riders
from life business to general business and therefore riders should be treated as part of
life business.

As regards AIDC charges issue, the taxpayer incurred expenses in respect of services
provided by i.e. AIDC which was part of the taxpayer’s Head Office in Hong Kong. The
taxpayer argued that the AIDC charges were allocated by the Head Office on an actual
cost basis in respect of routine office administrative services rendered and as such, it
is not an income falling under Section 4A(ii) of the Act which is subject to withholding
tax. Further, the AIDC charges were wholly and exclusively incurred in the production
of income which should be allowed under Section 33(1) of the Act.
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Based on the facts submitted and the Service Agreements between the taxpayer and
American International Data Centre Ltd, it was held that the services rendered are
technical in nature and therefore the AIDC charges fall under Section 4A(ii) of the Act
and subject to withholding tax under Section 109B of the Act. The claim for AIDC
charges are thus denied in accordance with Section 39(1)(j) of the Act for non-
compliance with the requirement under Section 109B of the Act to deduct and remit
the withholding tax applicable to the DG.

The DG has appealed to the High Court against the decision of the SCIT on riders
issue whereas taxpayer has appealed on the issue of AIDC charges. However, both
the DG and the taxpayer have discontinued with the cross appeals subsequently.

9. Deductibility of Leave Passage for Directors

In KHK Advertising Sdn Bhd v KPHDN (Civil Appeal No R1-14-4-99), the issue of dispute
was whether the cost of leave passage provided to certain directors under the service
agreements and claimed by the company for years 1983 to 1986 was tax deductible. The
SCIT denied the claim on the ground that the expense was of private and vacational nature
and not incurred wholly and exclusively in the production of income.

On appeal to the High Court, the learned judge pointed out that the view of the SCIT that
the cost of leave passage was private and vacational and hence not wholly and exclusively
incurred in the production of gross income was wrong. The wrong emphasis was placed by
the SCIT on how the directors expended their compensation received from the employer.
The proper issue was what compensation (salary, benefits-in-kind, free leave passage)
was given for the services rendered by the directors. The free leave passage was one of
the components of the salary package and was a cost to the employer in respect of
services rendered.

The High Court allowed the cost of the leave passage reversing the decision of the
SCIT.


